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(9) Is reduced in pay upon termi-
nation of a critical position pay au-
thority under 5 CFR part 535. 

(c) An agency may not provide grade 
or pay retention under this part based 
on the grade or rate of basic pay held 
by the employee during a temporary 
promotion or temporary reassignment. 
However, a temporary promotion or 
temporary reassignment does not af-
fect an employee’s preexisting entitle-
ment to grade or pay retention. 

(d) An agency may not provide grade 
retention under subpart B of this part 
to an employee who moves from a posi-
tion not under a covered pay system to 
a position under a covered pay system. 

(e) An employee loses eligibility for 
or entitlement to grade or pay reten-
tion under the conditions specified in 
§§ 536.207, 536.208, and 536.308. 

[70 FR 31305, May 31, 2005, as amended at 73 
FR 50183, Aug. 26, 2008] 

§ 536.103 Definitions. 

For the purpose of this part: 
Authorized agency official means the 

head of the agency or an official who is 
authorized to act for the head of the 
agency in the matter concerned. 

Comparison rate means— 
(1) For the purpose of comparing 

grades that are under different covered 
pay systems under § 536.105 and after 
applying any applicable geographic 
conversion under § 536.105(b) for posi-
tions with different official worksites— 

(i) The highest rate of basic pay that 
applies to the fourth step of the grade 
for a position covered by the General 
Schedule; and 

(ii) The highest rate of basic pay that 
applies to the second step of the grade 
of a position under a regular prevailing 
rate system established under 5 U.S.C. 
chapter 53, subchapter IV, or, in the 
case of a prevailing rate position with 
a single rate, the single rate of basic 
pay for that position; and 

(2) For the purpose of comparing 
grades or levels of work in making rea-
sonable offer determinations when one 
of the grades or levels of work is not 
under a covered pay system and after 
applying any applicable geographic 
conversion rules under § 536.105(b) for 
positions with different official work-
sites— 

(i) The maximum payable rate of 
basic pay that applies to the grade of a 
position covered by the General Sched-
ule; 

(ii) The maximum payable rate of 
basic pay that applies to the grade of a 
position under a regular prevailing rate 
system established under 5 U.S.C. chap-
ter 53, subchapter IV, or in the case of 
a prevailing rate position with a single 
rate, the single rate of basic pay for 
that position; and 

(iii) The maximum payable rate of 
basic pay that applies to the grade or 
level of work in the case of a position 
not covered by paragraph (2)(i) or (ii) of 
this definition. In the case of a position 
with a single rate under such a sched-
ule, the single rate of basic pay for 
that position is the comparison rate. 

Covered pay system means a covered 
pay schedule as defined in 5 U.S.C. 
5361(5)—i.e., the General Schedule pay 
system established under 5 U.S.C. chap-
ter 53, subchapter III; a prevailing rate 
system established under 5 U.S.C. chap-
ter 53, subchapter IV; or a special occu-
pational pay system established under 
5 U.S.C. chapter 53, subchapter IX. The 
various prevailing rate systems under 5 
U.S.C. chapter 53, subchapter IV, are 
considered separate systems if they 
have separate job grading structures. 

Employed on a temporary or term basis 
means employment under an appoint-
ment having a definite time limitation 
or designated as temporary or term. 

Employee has the meaning given that 
term in 5 U.S.C. 2105, except that em-
ployee also includes— 

(1) An individual employed by the 
U.S. Postal Service or the Postal Rate 
Commission who would be considered 
an employee under 5 U.S.C. 2105 but for 
the exclusion in section 2105(e); and 

(2) An individual employed by a De-
partment of Defense or Coast Guard 
nonappropriated fund instrumentality 
(as described in 5 U.S.C. 2105(c)) who is 
moved without a break in service of 
more than 3 days from employment in 
such an instrumentality to a position 
under a covered pay system in the 
same agency. 

FEPCA means the Federal Employees 
Pay Comparability Act of 1990 (section 
529 of Pub. L. 101–509, November 5, 1990, 
as amended). 
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General Schedule or GS means the 
classification and pay system estab-
lished under 5 U.S.C. chapter 51 and 
subchapter III of chapter 53. This term 
also refers to the pay schedule estab-
lished under 5 U.S.C. 5332. 

Highest applicable rate range means 
the rate range applicable to an em-
ployee based on a given position of 
record and official worksite that pro-
vides the highest rates of basic pay, ex-
cluding any retained rates. For exam-
ple, a rate range of special rates under 
5 U.S.C. 5305 may exceed an applicable 
locality rate range under 5 U.S.C. 5304 
for General Schedule employees. In 
certain circumstances, the highest ap-
plicable rate range may consist of two 
types of pay rates from different pay 
schedules—e.g., a range where special 
rates are higher in the lower portion of 
the range and locality rates are higher 
in the higher portion of the range. 

Management action means an action 
(not for personal cause) by an agency 
official not initiated or requested by an 
employee which may adversely affect 
the employee’s grade or rate of basic 
pay. However, an employee’s placement 
in or transfer to a position under a for-
mal employee development program es-
tablished by an agency for recruitment 
and employee advancement purposes 
(e.g., Recent Graduates Program) is 
considered a management action even 
though the employee initiates or re-
quests such placement or transfer. 

Official worksite means the official lo-
cation of the employee’s position of 
record as determined under the rules of 
the applicable pay system (e.g., 5 CFR 
531.605 for General Schedule employ-
ees). Official worksite is synonymous 
with the term ‘‘official duty station’’ 
as used in 5 U.S.C. 5363(c). 

OPM means the Office of Personnel 
Management. 

Payable rate means the highest rate 
of basic pay to which an employee is 
entitled based on the employee’s posi-
tion of record, official worksite, and 
step (or relative position in range for a 
GM employee) or, if applicable, a re-
tained rate. 

Pay schedule means a set of rate 
ranges established under a single au-
thority—i.e., the General Schedule, a 
law enforcement officer special base 
rate schedule (for grades GS–3 through 

10) under section 403 of FEPCA; a pre-
vailing rate schedule (including a spe-
cial schedule or special rate schedule) 
under 5 U.S.C. chapter 53, subchapter 
IV; a locality rate schedule under 5 
U.S.C. 5304 based on GS rates; a local-
ity rate schedule under 5 U.S.C. 5304 
based on law enforcement officer spe-
cial base rates (for grades GS–3 
through 10); or a special rate schedule 
under 5 U.S.C. 5305 or similar author-
ity. A pay schedule applies to or covers 
a defined category of employees based 
on established coverage conditions 
(e.g., official worksite, occupation). A 
pay schedule is considered to apply to 
or cover an employee who meets the es-
tablished coverage conditions even 
when a rate under that schedule is not 
currently payable to the employee be-
cause of a higher pay entitlement 
under another pay schedule. 

Position of record means an employ-
ee’s official position (defined by grade, 
occupational series, employing agency, 
LEO status, and any other condition 
that determines coverage under a pay 
schedule (other than official work-
site)), as documented on the employ-
ee’s most recent Notification of Per-
sonnel Action (Standard Form 50 or 
equivalent) and current position de-
scription. A position to which an em-
ployee is temporarily detailed is not 
documented as a position of record. For 
an employee whose change in official 
position is followed within 3 workdays 
by a reduction in force resulting in the 
employee’s separation before he or she 
is required to report for duty in the 
new position, the position of record in 
effect immediately before the position 
change is deemed to remain the posi-
tion of record through the date of sepa-
ration. 

Prevailing rate employee has the mean-
ing given that term in 5 U.S.C. 
5342(a)(2) and refers to an employee in 
a position covered by a prevailing rate 
system or schedule established under 5 
U.S.C. chapter 53, subchapter IV. 

Rate of basic pay means the rate of 
pay fixed by law or administrative ac-
tion for the position held by an em-
ployee before any deductions, including 
a General Schedule rate under 5 U.S.C. 
5332; a law enforcement officer special 
base rate under section 403 of FEPCA; 
a special rate under 5 CFR part 530, 

VerDate Sep<11>2014 10:26 Mar 13, 2015 Jkt 235008 PO 00000 Frm 00553 Fmt 8010 Sfmt 8010 Y:\SGML\235008.XXX 235008rlj
oh

ns
on

 o
n 

D
S

K
3V

P
T

V
N

1P
R

O
D

 w
ith

 C
F

R



544 

5 CFR Ch. I (1–1–15 Edition) § 536.104 

subpart C, or similar payment under 
other legal authority; a locality rate 
under 5 CFR part 531, subpart F, or 
similar payment under other legal au-
thority; a prevailing rate under 5 
U.S.C. 5343; or a retained rate under 
this part, but excluding additional pay 
of any other kind (such as premium 
payments, differentials, and allow-
ances). 

Rate range or range means the range 
of rates of basic pay for a grade within 
an established pay schedule, excluding 
any retained rate. 

Reasonable offer means an offer that 
meets the conditions in § 536.104. 

Reduced in grade or pay at the employ-
ee’s request means a reduction in grade 
or rate of basic pay that is initiated by 
the employee for his or her benefit, 
convenience, or personal advantage. A 
reduction in grade or pay that is 
caused or influenced by a management 
action is not considered to be at an em-
ployee’s request, except that the vol-
untary reduction in grade or pay of an 
employee in response to a management 
action directly related to personal 
cause is considered to be at the em-
ployee’s request. 

Reduced in grade or pay for personal 
cause means a reduction in grade or 
rate of basic pay based on the conduct, 
character, or unacceptable perform-
ance of an employee. In situations in 
which an employee is reduced in grade 
or pay for inability to perform the du-
ties of his or her position because of a 
medical or physical condition beyond 
the employee’s control, the reduction 
in grade or pay is not considered to be 
for personal cause. 

Reorganization means the planned 
elimination, addition, redistribution, 
or restructuring of functions or duties 
either wholly within an agency or be-
tween agencies. 

Retained rate means a rate above the 
maximum rate of the employee’s high-
est applicable rate range that is pay-
able under subpart C of this part. 

Temporary promotion means a pro-
motion that has a definite time limita-
tion or is otherwise designated as tem-
porary when the affected employee is 
informed in advance. 

Temporary reassignment means a reas-
signment that has a definite time limi-
tation or is otherwise designated as 

temporary when the affected employee 
is informed in advance. 

Where different pay schedules apply 
means, in the context of applying the 
geographic conversion rule, that an 
employee’s official worksite is changed 
to a new location that would cause the 
employee to lose or gain coverage 
under a location-based pay schedule if 
the employee were to remain in the 
same position of record. 

[70 FR 31305, May 31, 2005, as amended at 73 
FR 66154, Nov. 7, 2008; 77 FR 28222, May 11, 
2012] 

§ 536.104 Reasonable offer. 
(a) For the purpose of determining 

whether grade retention eligibility or 
entitlement must be terminated under 
§ 536.207 or 536.208, the offer of a posi-
tion is a reasonable offer if the posi-
tion’s grade is equal to or higher than 
the retained grade and if all the condi-
tions in paragraph (c) of this section 
are met. If the offered position is in a 
different pay system, § 536.105 must be 
applied to determine whether the grade 
of the offered position is equal to or 
greater than the retained grade. 

(b) For the purpose of determining 
whether pay retention eligibility or en-
titlement must be terminated under 
§ 536.308, the offer of a position is a rea-
sonable offer if the employee’s rate of 
basic pay in the position would be 
equal to or greater than the rate to 
which the employee is or would be enti-
tled under the pay retention provisions 
and if all the conditions in paragraph 
(c) of this section are met. 

(c) An offer of a position must meet 
the following additional conditions to 
qualify as a reasonable offer: 

(1) The offer must be in writing and 
must include an official position de-
scription of the offered position; 

(2) The offer must inform the em-
ployee that entitlement to grade or 
pay retention will terminate if the 
offer is declined and that the employee 
may appeal the reasonableness of the 
offer as provided in § 536.402; 

(3) The offered position must be of 
equal or greater tenure than the em-
ployee’s position before the action re-
sulting in the grade or pay retention 
entitlement; 

(4) The offered position must be full- 
time, unless the employee’s position 
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